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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
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BARRY L. VALENTI NE
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-14454

V.
JAMVES FARR,

Respondent .
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CPI Nl ON AND ORDER

The respondent by counsel has appealed fromthe oral initial
deci sion Adm nistrative Law Judge WIlliamE Fow er, Jr.,
rendered in this proceeding on July 31, 1996, at the concl usion
of an evidentiary hearing.' By that decision, the | aw judge

affirmed an April 2, 1996 energency order that revoked

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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respondent's private pilot certificate (No. 182363828)2 on the
ground that he had twice failed airman conpetency re-exam nations
requested by the Adm nistrator pursuant to 49 U S. C  Section
44709.° For the reasons discussed bel ow, the appeal will be
deni ed. *
Respondent' s appeal presents a very narrow i ssue for review

He does not argue that the Adm nistrator | acked a reasonable
basis for requesting a retesting of his qualifications to hold a
private pilot certificate, and he does not directly contend that
the law judge erred in crediting the testinony of FAA inspectors
over respondent's as to whether his answers to questions on the
two re-exam nations, given orally on Septenber 18, 1995 and on
February 29, 1996, denonstrated an adequate comrand of the
subj ect matter covered.®> Rather, the single challenge pressed by
t he respondent involves the manner in which the re-exam nations
were adm ni stered; nanely, the fact that neither exam was

recorded either stenographically or by tape recording.

°The respondent wai ved expedited handling of his appeal from
t he energency order.

3Section 44709(a), 49 U.S.C., grants the Admi nistrator
authority to reexamne, "at any tine," those who hold airnman
certificates and Section 44709(b) authorizes the Admnistrator to
revoke an airman certificate if he "decides after conducting
a...reexamnation...that safety in air comrerce or air
transportation and the public interest require" such action.

“The Administrator has filed a reply opposing the appeal .

®The initial re-exam nation request resulted from an
i nvestigation of an incident on August 9, 1995, in which
respondent allegedly deviated fromair traffic control
i nstructions concerning his heading on a flight in the vicinity
of All entown, Pennsyl vani a.
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Respondent contends that wi thout a record of the reexam nations,
a meani ngful review of his performance on the tests is not
possi bl e, and, therefore, any revocation based on the alleged
exam failures violates his right to procedural due process. W
find no nerit in the contention, which, we think, is nore
appropriately viewed as either an attack on the sufficiency of
the evidence relied on by the Adm nistrator to establish his case
or as an indirect effort to have us overturn an adverse
credibility assessnent nade by the | aw j udge.

That an airman certificate may represent a property interest
that cannot be arbitrarily taken away does not necessarily nean
that the nmethods by which the Adm ni strator concludes that an
airman is no longer qualified to hold a certificate are subject
to due process scrutiny. The issue, rather, is whether adequate
review of the decision resulting from whatever nethods the
Adm ni strator chooses to enploy is available. Since, in our
j udgnent, an appeal to the Board provides an airman with an
effective procedure for contesting, in an adversarial context,
the legal validity and evidentiary foundation of the
Adm nistrator's certificate judgnents, the quantum or character
of the evidence the Adm nistrator actually adduces at hearing is
of no constitutional nonent, for his order will not be sustained
by the Board if he reached his certificate judgnent in a way that
did not produce or preserve enough evidence of the calibre

necessary to neet his burden of proof.® An appeal to the Board

®The party with the burden of proof in a Board proceeding
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is, in other words, the process due an ai rman whose certificate
has been affected by an order of the Adm nistrator.

In light of the foregoing, the assertion that no meani ngful
review of the Admnistrator's order could be acconplished in the
absence of a record of the questions the respondent was asked and
of the answers he gave nust be eval uated not as an issue of
constitutional dinension but as a question of evidentiary
sufficiency. Thus viewed, we have no hesitancy in rejecting the
inplied prem se that the testinony of FAA inspectors as to an
airman's performance on a conpetency re-exanm nation does not
constitute evidence sufficient to establish the Admnnistrator's
case on the issue of an airman's qualifications. The respondent
had a full opportunity to cross exam ne the inspectors as to the
basis for their beliefs that he | acked the aeronautical know edge
required of a private pilot and to dispute their accounts of his
performance on the oral tests they adm nistered. The |aw judge,
not wi t hst andi ng respondent’'s insistence that he had answered al
guestions correctly, credited the testinony of the inspectors
over that given by the respondent. Such credibility assessnents
fall within the exclusive province of the trier of fact to nake,
and the respondent's position on the need for a recording of oral
exam nations does not establish a valid reason for us to disturb

the law judge's findings in this regard.

(..continued) _
must establish his case by a preponderance of reliable,
substantial, and probative evi dence.
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ACCORDI NAY, IT IS ORDERED THAT:
1. The respondent's appeal is denied, and
2. The initial decision and the energency order of

revocation are affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.



